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ELLIS R. TAYLOR and TAYLOR MANUFACTURING COMPANY,
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Car Leasing of America, Inc., Bankrupt,
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INC.,

Appellees.

PETITION FOR REHEARING.

To the Honorable United States Court of Appeals for the

Ninth Circuit and the Judges Thereof:

Come now Ellis R. Taylor and Taylor Manufacturing

Company, Inc., a corporation, appellants in the above-

entitled cause, and present this, their petition for a re-

hearing of said cause, and in support thereof respectfully

show:

That the opinion of the court is based upon funda-

mental misconceptions of the pertinent facts and has also

overlooked facts essential to the proper decision of the

appeal herein, and that the decision is in conflict with

applicable principles of law, as set forth infra.



I.

The Referee and the District Court, and Now This

Court, Have Erroneously Held Appellants Liable

for the Value of the 21 Automobiles Included in

Group 4.

Group 4 includes 21 automobiles of the aggregate

claimed value of $5,700.00. Appellants have been held

liable for the value of these 21 cars contrary to the evi-

dence, which is undisputed, and to the law applicable

thereto.

A. The 21 Cars in Group 4 Are Fully Accounted for by

the Uncontradicted Evidence.

Two of the 21 cars in Group 4, bearing license num-

bers 1 R 21281 and 2 N 59066 (classified as post-war cars

of the estimated value of $1,000.00 each) were claimed by

Beverly Finance Co., in the attachment proceeding and

the plaintiff in said proceeding directed the Marshal to

deliver and he did deliver said cars to Beverly Finance

Co. [See Resp. Ex. I; also Ex. "A," Tr. p. 155; Evidence

of Marshal, Tr. p. 289.]

One of said 21 cars was delivered to Mr. Pugh, the

attorney for Car Leasing of America. This was a post-

war car of the estimated value of $1,000.00. [See evi-

dence of Nelson, Tr. p. 394, lines 17-20.]

Seven of the 21 cars were sold as junk on or about

January 29, 1952. These seven cars were pre-war cars

of the estimated value of $100.00 each. [See evidence

of Nelson, Tr. p. 381, lines 21-25; p. 382, lines 4-10;

evidence of E. R. Taylor, Tr. p. 323, lines 21-26; p. 324.]

The proceeds of these seven cars, that is, $275.00, are in-

cluded in Group 1, in the $600.00 item there charged

against appellants.
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Eleven of said 21 cars—that is, one post-war car and

ten pre-war cars—were on February 15, 1952, pointed

out and the keys thereto delivered by E. R. Taylor to

M. F. Wander, president of C. L. A., in the presence of

Mr. Pugh and Richard A. Nelson. [See Tr. pp. 261, 366,

434.]

There is not one word of testimony in the record that

contradicts the evidence referred to supra. The evidence

fully sustaining appellants' position is cited and quoted,

in part, in appellants' opening brief, pages 21-22, and is

digested in appellants' supplemental (typewritten) brief

on submission, but in order to again bring it before the

court it is again digested below.

E. R. Taylor testified: That after the attachment was

released on January 29, 1952, he moved the 19 cars,

which appellants owned or upon which they held trust re-

ceipts, from the lot of C. L. A. to a rented garage [Tr.

p. 323, lines 10-20] ; that there were some junk cars on

the lot which, as an officer of C. L. A., he sold for the

sum of $275.00, which amount he credited on a bad

check of C. L. A. in payment of a trust receipt [Tr. p.

323, line 21, to p. 325, line 13; p. 435, lines 1-26] ; that

on February 15, 1952, he tendered his resignation in

writing as vice-president and general manager of C. L. A.

to Mr. Pugh, secretary of C. L. A., effective immediately

[Tr. p. 322, lines 11-26, where resignation is quoted);

that on February 15, 1952, Mr. Pugh and M. F. Wander,

president of C. L. A., and Mr. Nelson went to the lot

of C. L. A. at 2390 West Pico Boulevard with him, and

then and there, in the presence of all three of them and

also in the presence of Richard A. Nelson, he (Taylor)

pointed out the eleven cars in question to Mr. Pugh and

Mr. Wander and delivered the keys thereto to Mr. Wander.



[Tr. p. 433, line 17, to p. 434, line 23.] Mr. Taylor's

testimony is corroborated by Richard A. Nelson.

Richard A. Nelson testified: That he was employed by

E. R. Taylor, after the attachment proceeding was filed,

to assist in selling cars [Tr. p. 261, lines 16-19] ; that

after the attachment was released he assisted Mr. Taylor

in removing about thirty automobiles from the lot [Tr.

p. 260, lines 22-26], most of them late model, but some

of them pre-war cars [Tr. p. 261, lines 1-3] ; that about

ten of the cars removed belonged to the company [Tr. p.

261, lines 9-10] ; that some of these cars were sold and

some were turned back to the company "through Mr.

Wander and his attorney, Mr. Pugh" [Tr. p. 261, lines

8-17] ; that Mr. Taylor took only three pre-war cars to

the rented garage, and the others were parked on West-

moreland Street [Tr. p. 381, lines 4-10] ; that before that

time several second-rate cars were sold "for $200 or $300"

[Tr. p. 381, lines 21-25; p. 382, lines 10-23; p. 391, lines

3-11] ; that later he went with Mr. Taylor to Mr. Pugh's

office, and the three with Mr. Wander went to the lot

of C. L. A. and Taylor "pointed out parked cars there

which belonged to the corporation." [Tr. p. 366, lines

13-20.] This witness identified some of the cars that

Mr. Taylor returned to the lot as follows: a 1939 Olds-

mobile; a 1935 Chrysler; a 1942 Buick; a 1941 Buick; a

1941 Ford, delivered to Mr. Pugh, and others "I can't

remember." [Tr. p. 393, line 21, to p. 394, line 23.]

It is respectfully submitted that there is not a scin-

tilla of evidence to support the turnover order as to the

21 cars embraced in Group 4. All of said cars are ac-

counted for by the evidence which shows the physical

possession thereof to have been in other persons than

appellants.
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B. Appellants Did Not Convert Any of the Cars in

Group 4.

This court has, apparently, adopted the theory that

Taylor converted the cars included in Group 4. In its

opinion the court says, in this connection

:

"An agent who is entrusted with the possession of

property never loses his fiduciary character. His

possession is that of the principal. He cannot, after

he has so taken the possession and converted the

property to his own use, escape the violation of the

trust by pointing out the chattels to some other agent

of the principal and turning over possession to him.

The option lies with the principal as to the manner

in which the breach of trust shall be pursued. These

choices of remedy are concurrent, although, of course,

these must be basically consistent. * * * (Em-

phasis added.)

"The fiduciary relationship of Taylor was not de-

stroyed with reference to any of this property by his

resignation." (Op. pp. 3-4.)

As shown in subdivision A, ante, two of the 21 cars were

claimed by and delivered to Beverly Finance Co.; one

thereof was delivered to Mr. Pugh, attorney for C. L. A.

;

and seven were sold as junk for $275.00 and this amount

was included in the $600.00 item included in Group 1.

This leaves eleven cars, one post-war and ten pre-war,

of the estimated total value of $2,000.00.

Taylor's possession of the eleven automobiles in ques-

tion was the lawful possession of an officer of C. L. A.

It is a misconception to state that the removal of said

cars on January 29, 1952, from the lot of C. L. A. to

the adjoining street, where most of them remained until

February 15, 1952, was ipso facto a conversion. On



February 15, 1952, these same cars were pointed out to

Wander, president, and to Pugh, secretary, of C. L. A.

and the keys thereto were then and there delivered to

Wander. The acceptance by Wander of the keys and

cars under the facts and applicable law was the accept-

ance of the corporation; and the possession of Wander

was the possession of the corporation. Having accepted

the property and the possession thereof, the corporation

and its receiver in bankruptcy are estopped to claim that

appellants converted said cars to their use and benefit.

"Conversion is 'an unauthorised assumption and

exercise of the right of ownership over goods or

personal chattels belonging to another, to the altera-

tion of their condition or the exclusion of an owner's

rights.'" (Emphasis added.)

65 C. J. 11.

Many texts and cases are cited in notes 2 and 3, including

Bouvier's Law Dictionary, to the same effect.

There was nothing in the conduct of Taylor that indi-

cated a purpose on his part to exclude the ownership of

C. L. A. in or its right to the possession of the cars in

Group 4. Indeed, the conduct of Taylor in delivering the

keys of the cars and pointing out the cars to Wander as

president and to Pugh as secretary and attorney of the

corporation completely refutes the theory of conversion.

The president of a corporation, such as Wander was

when he received the keys of the cars in question, is an

agent of the corporation, of course, but he is something

more than an ordinary agent; he is also the principal

managing officer of the corporation and, as such, may act
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for and bind the corporation within the usual scope of the

authority and power vested in such corporate officer.

Cal. Corp. Code, Sec. 822;

6A Cal. Jur. 1151, Sec. 654 et seq.;

Herring v. Fisher, 110 Cal. App. 2d 322, 330;

Grummet v. Fresno etc. Co., 181 Cal. 509, 513;

Jeppi v. Brockman Holding Co., 34 Cal. 2d 11.

C. Taylor Had the Right to Terminate His Agency and to

Discharge His Fiduciary Duty in Respect to the Cars

in Question by Delivering Them and the Keys Thereto

to the President of the Corporation.

''An agency is terminated, as to every person hav-

ing notice thereof by: 1. The expiration of its term;

2. The extinction of its subject; 3. The death of

the agent; 4. His renunciation of the agency * * *."

(Emphasis added.)

Cal. Civ. Code, Sec. 2355.

Taylor renounced (i. e., he resigned from) his agency

on February 15, 1952. He then discharged fully his

fiduciary duty in respect to the cars included in Group 4

by turning them and the keys thereto over to the presi-

dent in the presence of the secretary who was also the

attorney of the corporation. Under such circumstances,

it is respectfully submitted that he could not have done

more. He thereby divested himself of any actual or im-

plied possession as an officer of the corporation and he

delivered the possession of the property to the managing

officer of the corporation who was entitled by law to act

for it, in the presence of its secretary and attorney. It

is true, perhaps, that the resignation, without delivery of

possession, would have been insufficient to discharge his

fiduciary duty; but resignation accompanied by delivery



of the possession of the property to the managing officer

of the corporation was sufficient.

See authorities cited under subdivision A, supra.

The District Court held that Taylor's resignation was

not effective, because not accepted. In this, that court

clearly erred. An officer of a corporation may resign at

pleasure and no action by the corporation is necessary to

make such resignation effective.

19 C. J. S. 69, Sec. 736 of Corporations;

20 A. L. R. 267, Annotation;

7 R. C. L. 427, Sec. 416;

Briggs v. Spaulding, 141 U. S. 132;

Security I. R. Co. v. Superior Court, 101 Cal. App.

450.

Since a corporate officer may resign at pleasure, why

may he not divest himself of actual or token possession

of any of the corporate property by turning it over, in

good faith, to the managing officer and attorney of the

corporation ?

Any agent, corporate or otherwise, has the right to re-

nounce or abandon his agency at any time (2 C. J. S., p.

1169, Sec. 81, and cases cited), and his fiduciary duty

in respect to the funds or property of his principal in the

agent's possession will be fully discharged by delivering

the same to the principal.

2 Am. Jur. 224, Sec. 282 of Agency;

Rest, of Agency, Sec. 400;

3 C. J. S. 47-51, Sees. 163, 164 of Agency;
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1 Cal. Jur. 807, 808, Sec. 93 of Agency;

98 A. L. R. 1429, Annotation;

Robinson v. Easton, E. & G. Co., 93 Cal. 80.

D. Under the Facts Stated in This Court's Opinion, the

Referee Was Without Jurisdiction to Make the Turn-

over Order in Respect to the Cars in Group 4.

The court concedes that Taylor pointed out the cars

in question "to some other agent of the principal and

(turned) over possession to him." (Op. p. 3.) It fol-

lows, of course, that on April 4, 1952 (the date petition

in bankruptcy was filed), Taylor did not have possession

of the cars in Group 4, or the proceeds thereof. Since

Taylor did not have possession of said cars, or any pro-

ceeds or value thereof on April 4, 1952, the bankruptcy

court did not have jurisdiction, over the objections timely

made in this case to make a turnover order, in a sum-

mary proceeding in respect of said property; and this is

true even if the property had been dissipated.

Maggio v. Zeitz, 333 U. S. 56, 68 S. Ct. 401, 405;

Oriel v. Russell, 278 U. S. 358, 49 S. Ct. 173;

Shideler v. Rockelle, 207 F. 2d 95, 97;

Texas & N. O. R. Co. v. Phillips, 211 F. 2d 419,

421;

In re Odell Const. Co., 119 Fed. Supp. 578.

In Maggio v. Zeitz, supra, the Supreme Court said in

this connection:

"This court has said that the turnover order must

be supported by 'clear and convincing evidence' (cit-

ing case), and that includes proof that the property
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has been abstracted from the bankrupt estate and is

in the possession of the party proceeded against. It

is the burden of the trustee to produce this evidence,

however difficult the task may be." (Emphasis

added.

)

In Shideler v. Rochelle, 207 F. 2d 95, at 97, the Court

of Appeals (6 Cir.) said:

"The primary condition upon which a turnover

order may be issued is the possession of existing

property or its proceeds capable of being surrendered

by the person ordered to do so. A turnover proceed-

ing is not appropriate if, at the time it is instituted,

the property or its proceeds have already been dis-

sipated, no matter when the dissipation occurred.

Maggio v. Zeitz, 333 U. S. 56, 64, 68 S. Ct. 401, 92

L. Ed. 476."

The trustee in bankruptcy failed to prove by "clear

and convincing evidence," or at all, that Taylor had pos-

session of the automobiles included in Group 4 (except the

7 junk cars sold in January, 1952), or that Taylor had

sold said cars and had possession of the proceeds thereof.

The evidence

—

all of it that is pertinent—shows that the

cars were turned over to Wander, president of the corpo-

ration, on February 15, 1952. This court concedes that

Taylor did turn said cars over to Wander on said date.

(Op. p. 3.) The turnover order as to said cars or the

value thereof was made in violation of the rule that in

the absence of clear and convincing evidence that the

property "is in the possession of the party proceeded
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against." (Maggio v. Zeitz, supra.) The bankruptcy

court is without jurisdiction to make such order in a

summary proceeding. (See cases cited, supra.)

The District Court and this court have not given proper

consideration to the complete lack of jurisdiction of the

bankruptcy court, over objections of appellants, to make

the turnover order in question. This court merely says,

in this connection, that "Once Taylor took possession of

the bankrupt property as its agent, he was bound to ac-

count for it or its proceeds and his possession was the

possession of the company." (Op. p. 5.) We respectfully

submit that this is not an accurate statement of the law

under the facts of this case.

"The presumption of continued possession has no

application and may not be relied upon to show pres-

ent possession in the face of a finding that the re-

spondent did not have the property or its proceeds

at the time of the turnover proceedings. This is so

whether his failure to have it is due to his own wil-

ful and deliberate action of disposing of it, as found

by the referee, or for some other reason."

Shideler v. Rochelle, 207 F. 2d 95, 97.

The liability asserted against appellants in this turn-

over proceeding cannot, under the facts in evidence and

as conceded by this court, be litigated in a summary pro-

ceeding; but, if any such liability exists it must be liti-

gated in a plenary suit brought in a court of competent

jurisdiction.
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II.

The Referee and the District Court, and Now This

Court, Have Erroneously Held That Appellants

Are Not Entitled to the Expenses Lawfully In-

curred by Them in Retaking, Keeping, Storing,

and Selling the Automobiles Included in Group 3

Upon Which They Held Valid Trust Receipts.

The turnover order herein charges appellants with the

amount of $1,331.70 which was received by appellants

from the sale of the cars included in Group 3 in excess of

the amounts of the trust receipts on said cars, thus deny-

ing appellants the expenses incurred by them in retaking,

keeping, storing, and selling said cars. These expenses ex-

ceeded said amount of $1,331.70.

This court held, in this connection, that

"Taylor should have the amounts for which the trust

receipt shows the car was pledged with interest as

provided. All amounts received by him on the sale

of these cars above this should be turned over."

(Emphasis added.) (Op. p. 5.)

This court has overlooked the provision of the Trust

Receipts Law (Cal. Civ. Code, Sec. 3016.2(3) (b)) and

the provision in each of the trust receipts involved that

"The proceeds of any such sale, whether public or

private, shall be applied (i) to the payment of the

expenses thereof, (ii) to the expenses of retaking,

keeping and storing the goods * * *, (iii) to the

satisfaction of the trustee's indebtedness. The trus-

tee shall receive the surplus * * *"

Civ. Code, Sec. 3016.2(3) (b).

The trust receipt provision is the same in substance, in-

deed almost in haec verba.
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Thus, by statute and by contract, appellants are en-

titled to the expenses mentioned which exceeded the

amount received by them over and above the sums due

on the trust receipts. These statutory and contractual

provisions have been overlooked, although controlling of

the right of appellants to reimbursement for the expenses

incurred.

As to the cars included in Group 3, it must be remem-

bered that appellants are adverse claimants to said cars

and any proceeds thereof retained by them. They have

denied, and at all times have resisted, the claims thereto

by the trustee in bankruptcy.

A. The Bankruptcy Court Is Without Jurisdiction in a

Summary Proceeding to Adjudicate a Controversy Over

Property Held Adversely to the Bankrupt Estate.

The authorities supporting the foregoing proposition of

law are numerous and decisively controlling. See, among

others

:

Harrison v. Chamberlin, 271 U. S. 191

;

Schumacher v. Beeler, 293 U. S. 367;

Cline, Trustee v. Kaplan, 323 U. S. 97;

In re Ballou, 215 Fed. 810;

Dryer v. Perkins, 217 Fed. 889;

Chandler v. Perry, 74 F. 2d 371

;

In re Odell Const. Co., 119 Fed. Supp. 378;

Texas & N. O. R. Co. v. Phillips, 211 Fed. 2d 419;

Collier on Bankruptcy, Sec. 38.09, p. 1425.

The rule is stated in Texas & N. 0. R. Co. v. Phillips,

211 F. 2d 419, at 420, supra, as follows:

"It is well settled that, without the consent of the

adverse claimant, a court of bankruptcy is without
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jurisdiction in a summary proceeding to adjudicate

a controversy over property held adversely to the

bankrupt estate. (Citing many of the above cases.)"

And as said in Cline, Trustee v. Kaplan, 323 U. S. 97

at 98, supra:

"If the property is not in the court's possession

and a third person asserts a bona fide claim adverse

to the receiver or trustee in bankruptcy, he has the

right to have his claim adjudicated 'in suits of the

ordinary character, with the rights and remedies in-

cident thereto'. (Citing: Galbraith v. Valley, 256

U. S. 46, 50; Taubel-Scott-Kitzmiller Co. v. Fox, 264

U. S. 426.)

"In such a situation the bankruptcy court has no

jurisdiction to determine summarily the third per-

son's claim upon petition by the receiver or trustee,

unless by such person's consent. (Citing cases.)"

In re Odell Const. Co., 119 Fed. Supp. 578, 580.

No question has been, or could be, raised in this case

as to the good faith of appellants in respect to the cars

included in Group 3. Their claim is not merely colorable,

nor is it frivolous. It is bona fide and substantial, and

has been so recognized by the District Court and by this

court.

"Once it is established that the claim is not color-

able or frivolous, the claimant has the right to have

the merits of his claim passed on in a plenary suit

and not summarily. Of such a claim the bankruptcy

court cannot retain jurisdiction unless the claimant

consents to its adjudication in the bankruptcy court.

MacDonald v. Plymouth County Trust Co., 286 U. S.

263, 52 S. Ct. 505, 76 L. Ed. 1093."

Cline v. Kaplan, 323 U. S. 97, at 99.
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At the outset of this proceeding, appellants by written

objection challenged the jurisdiction of the bankruptcy

court in respect of the various items included in the peti-

tion for a turnover order, including the cars in Group 3.

They have renewed their challenge to the jurisdiction of

said court at every stage of the proceeding before the ref-

eree, in the District Court, and in this court. A turnover

order entered under such facts and circumstances is a

nullity, because it is beyond the jurisdiction of the bank-

ruptcy court, as repeatedly held by the Supreme Court

of the United States.

III.

It is Inequitable to Hold Appellants Liable for the

Excess of Sales Prices Over and Above Amounts
Due Them on Trust Receipts on Cars Included

in Groups 2 and 3, Because the Citizens National

Bank of Los Angeles Was Awarded Judgments
Against Appellants in the Superior Court of Los
Angeles County for the Value of Cars Nos. 1, 4,

7, 13, 14 and 15 Included in Groups 2 and 3 in

the Amount of $8,025.00, Which Judgments Ap-
pellants Have Paid.

The evidence in this case shows that Citizens National

Bank had sued appellants for the value of six automobiles

included in Groups 2 and 3, being Nos. 1, 4, 7, 13, 14

and 15. [Tr. p. 199, lines 11-19 et seq.] The cars

were more particularly described in the petition to vacate

submission and for leave to introduce the judgment roll

in the Citizens National Bank cases, supra. [Tr. p. 24,

line 17, to p. 25, line 2.] The referee denied the petition,

but the District Court reversed the referee and allowed

the exhibits rejected to be placed in evidence. [Tr. p. 90,

lines 3-14.] The exhibit involving the six cars in ques-
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tion is Receiver's Exhibit 3. The six cars are identified

as follows: one 1951 Ford 8, 2 Dr. Sedan, Engine No.

BILB 106410; one 1949 Buick Sedan 8 Conv. Coupe,

Engine No. 53318735; one 1949 Chrysler 6 Windsor

Conv. Coupe, Engine No. C-45-42419; one 1951 Buick

8 Riviera, Engine No. 63669667; one 1950 Buick 4 Dr.

Riviera Roadmaster, Engine No. 57425507; one 1951

Ford 8 4 Dr. Sedan, Engine No. BILB 1063888. Judg-

ments for Citizens National Bank against appellants for

the aggregate amount of $8,025.00 were entered in said

Superior Court on February 2, 1954. The Bank held,

by assignment by Car Leasing of America (the bankrupt),

a conditional sale contract on each of said six cars exe-

cuted by the purchaser thereof, and the Superior Court

held that the claim of the bank under such contracts was

superior to the right of appellants under prior trust re-

ceipts on said cars.

It is apparent from the foregoing that appellants have

lost the amount of $10,500.00 on their trust receipts by

reason of the fraud and failure to account of the bank-

rupt for the proceeds of the conditional sales contracts on

said six cars. To hold appellants liable for supposed

amounts received from sales of these cars over the amounts

of the trust receipts thereon is a gross injustice. The

trustee stands in the shoes of the bankrupt ; and, assuredly,

the bankrupt could not have recovered said excess sums

after it had embezzled more than $10,000.00 of money

belonging to appellants.

Much has been said in this case by the referee and by

this court about "the proven bad character, lack of verac-

ity and misconduct" of Mr. Taylor (Op. p. 5); but the

record shows that Taylor was the one defrauded, not the

bankrupt. Appellants were swindled and defrauded by
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a crooked bankrupt, and any judgment against appellants

for any amount, except the $600.00 preference in Group

1, is a rank injustice.

It is manifest that this court has not given adequate

consideration to the question of jurisdiction.

We earnestly insist that for the reasons stated, supra,

this court has reached erroneous conclusions in respect

to the automobiles included in Groups 3 and 4, that the

decision is incorrect as to said matters, and that in the

interest of justice a rehearing should be granted.

Wherefore, upon the foregoing grounds, it is respect-

fully urged that this petition for a rehearing be granted

and that, upon further consideration, the judgment of

the District Court be reversed as to Groups 3 and 4.

Respectfully submitted,

John W. Preston,

MlLLSAP & SCHAUMER,

By John W. Preston,

Attorneys for Appellants, Ellis R. Taylor and

Taylor Manufacturing Company, Inc.

Certificate of Counsel.

I, John W. Preston, one of counsel for the above

named petitioners, do hereby certify that the foregoing

Petition for Rehearing is presented in good faith and not

for the purpose of delay.

John W. Preston.




